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The UNCLOS Compromise

e UNCLOQOS a balance between coastal state
and maritime interests

— Geographic expansion (especially
EEZ)

— Complete jurisdiction over resources,
economic uses in EEZ

— Limits over power to regulate in EEZ
(and territorial sea)

e Pollution prevention and control
jurisdiction over foreign vessels

— Coastal state jurisdiction limited by
UNCLOS

— Both prescriptive (legislative) and
enforcement jurisdiction
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Limits On Legislative
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Territorial Sea

— May adopt laws to prevent &
control pollution from foreign
vessels in innocent passage

ct

— BUT cannot affect design, manning
or equipment (except international

standards)
EEZ

— Coastal State an regulate re —
pollution control

— BUT must only be “giving effect” to

accepted international standards
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Limits on Enforcement ]urisd_ ct

® Territorial Sea

— Where “clear grounds”
to believe violation of
national or international
rules during innocent
passage

T W]

— May inspect, de tam

— If “willful and serious” —
passage not innocent;
« e qs 4 USCG Inspection of Oil
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o EEZ - graduated enforcement powers INTERNATIONAL

LAW FIRM

— If “clear grounds” to believe
violation of international rules:
may demand information to
determine if violation

— If “clear grounds” to believe
violation with substantial
discharge, threat of major
pollution: may inspect if
information not provided

— If “clear objective evidence” of
violation, discharge with major
damage to coastal state interests:
may detain, institute proceedings




Other safeguards INC((:)E
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Monetary penalties only for
violations beyond
territorial sea

In many cases of detention;
obligation of prompt |
release on payment of bond [£

— Special procedure at
International Tribunal
for the Law of the Sea
(ITLOS)

ITLOS

(Hans Georg Esch)
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Legislative jurisdiction constrained: requirement to
apply agreed international rules

e Enforcement jurisdiction is graduated — escalates based
on certainty of evidence and severity of incident

® Detention of vessels and crews for investigation is
limited; imprisonment for pollution offences prohibited

® Recent years have seen significant derogations from
UNCLOS approach




Departures from MARPOL 73/78 “;\ISQFZ
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MARPOL and other IMO
agreements: primary international
rules on vessel-source pollution

Public pressure over pollution

incidents have led some States to
regulate outside MARPOL

2005 EU Directive on ship-source
pollution

— Introduced in wake of Prestige
incident

— Requires Member States to
introduce new measures which
are arguably outside UNCLOS
and MARPOL




Essential issues for industry lﬁ:%

INTERNATIONAL
LAW FIRM

MARPOL provides exceptions from liability where discharge
caused by damage to equipment and no “intent or recklessness”

Directive limits application of exceptions:

— In EEZ, high seas, restricts to owners, masters and crew —
applies “serious negligence” standard to others

— Excludes the application of exceptions in the territorial sea

In territorial sea, Directive applies standard of “serious negligence”
for infringements

— Contlicts with MARPOL approach (intent or recklessness)
— Interference with right of innocent passage?

— Removes distinction between accidental and deliberate
discharge

Possible violation of UNCLQOS rules re — application of international
standards only in EEZ




www lloydslist.com Monday August 9 2004

\

By how

much has 0 \fif NC
Freightliner's 1 9 7('“ e l E
business INY TN f\\q 1 fﬂ\“ T.J.com CO
grawn
= LIOVAS LIS
iegubeiha LAW FIRM

MAKIRG WAYES
JREAKING NEW)

195p No, 08,718

SHIPPING * INSURANCE * [INERGY * TRADE * LOGISTIOS
The tGdig[Olld I£ well kowe. Iy

& . Novem ber 02 the sligle-kall Biker
A Prestgeqot [t diflcalties off Spaly bat
wag retifed acoes togheltered waters and

ik £l<dgye [3ter gome 230 km westof

Fortigal, Mack of ker @rgoot kedwy el

L ol was releared @i d pol Nt 101 getrétol e
of coEztline v Frawce ar well 35 o the

-
P — ————  Iberaiper i,
? f : l S a, t: t:' VIR T R e TR L e Reopad 13 wothck I Spalt from the
seqeay Seamalor ol 2plll [y 1292 3id
Frawce from the Ertdz diaser of 1353, the
Reproduced from the Law Page, July 5 2006. Presigen i leasked greatpol ftlcal pressare
n : Ve S t I ENrope Tor wew [3wsdesigied, 3 the
1 1 1
llna lse tOOk On the TedDy 3 B O 113, 31 cams g
trce (1 1953, Marpol iar beer amended
mary tmes tider te awples of the
Interiational Maritm e O rgas i@t aud
20 ut€]E||| g' |at
i el arrites Niggel Le
ships veed © dlgpose of olly wastes w b ch
- H : accim 1Bte oo boand, and It esconrages
i tent of the efaent, the ran ofdisciange
adproection ofgpeclalareas

Evrgpeds Commlzsion pat (7 to “tigh ter

It 121w torce 1y all EU tates,
f - THE High Court inLondon has handed down an important ey s
Operational digcharges Wil oo tra-

I I n n
the pet’.

OW S I p pl n g Exzthg Bwz Iy Elmpe, az mary
akher par of the world, are baged o the
male [VETV3toNal reaty (v thiz area,

Marpol d e restlates betwees pollytio
decision inthe proceedings brought by a coalition ofshipping  eabing te o be dow asiow. it ako
wehe thefe refwrictions are vigatiog of

FEIRTE I s s B Lk L

Lloyds Lis

Reproduced from the Law Page, Juby 12 2006,

Luxembo urg
must clear
muddy waters
of pollution
directive

Preventin  of Pollvtie fran _ Shipe
Marpal. Thlz was adopted b 1573,m odl-

AT

the
Intervational Corve itlon or the
@anged by “operatival dbcharges and

I regniting Trom maritim e accidert.

pemtlaal d sdarges Ivwilwe delberate
industry arganisations, led by Inertanko, totest the validity of et et are et svaibe. i
. ! . - . therefore allows olly wastes o be di-
the Eurcpean Union Directive onCriminal Sanctions for

reledres Of Olly WaEtes v Clrcim A3 s
Wkl mayorm 3y bk bepe rm 12D e adr
changed lvtothe 63 providedce gl stri-
A A A A gent cond |tz are met, reEting o snck
Ship-source Pollution. Ina two-part article published today
and next weak, the case i explained by the coalition's

Intereation 3l 1300, Marpal recoge iz tiat
maters az tie distavce from 3w, the ol

In this second part ofan articls on the |egal action brought
by the shipping industry tochallenge the European Union
Directive on Ship-source P ollution, Colin de la Rug and John
Fancett=E llis outling the issugs which the English High Court
hes eferred to the European Court of Listice

THE Tirstar the f0a7 questions rekried to
the ENrqeay  Coftoof Jagtice D
L usem bl [ concereg the afector tis i Ip-
sonrcs pol tion directne of teide B 11001
aluatrs,

Uider the Uiled Natiaz Conveitlon
on the Law ofthe Sea U weloe) 3 st hag
[nrisdiction mer discharges o the bigh
e300y ken thege coMe Tom wesdls
whlch areﬂ?llg 1 Tl of W here fte logls-
Iation Implement |ieriational ol
Wit |y the Excd g hie Boonan leZone (EE:
o state fts o peterce toleqilak 1 1im-
Ttedd tolvleg eftect to general [ntervation-
alsEidans.

The clalm S trarg el tiat tie elaait
Ineraatioalsandards areth e stort Iy
Marpol Cowwertion Tor the Prewestion of
Polltion from Shipeh,and that the direc-
the goes beyond them  hammoach & It
Imposes 1Eb Ity Tor dicharges [r cases of
arlons v lIgeNss by peraois otier tian
the owber, master of crw. The |idge
aqreedu [t the claim 2 trthat all perais
agsocidted  Ithsh s — voton by tie ooeer,
macter 3nd oren — wonld ormally be
etitled 10 rehy on proilgions 1 Warpol
Awvees | 3nd1] wilch regrict 112011 oyto

caer of [itent of recklegies, He beld
tiat ftwar cear tiattie directhe, by lin-
Iteg the effect of thete [E?llaﬂols,
CIEI?S tie pC(mOI'EIU be ghared the
dobE duilel 13 ben eprssd by tie
Secreary of St 3 well 3 by the
clImaity tiat e EU iad pover tider
Irteraation al law o kglsiate v This way
1o Torelgy Tlaggedsh pE.

The | 1oge fheretore rekrred tothe ECJ
the questin whetier ftIz 3w 7o tie EU
10legis[ate |1depen de ytlyar Marpol Tor Tor-
N Tagoedsh Ipson e gk zedzor v the
EEZ.

Mext the [ndge conzldered the effect of
the directe n Brritora Wages, wiere
Impegez o Im nallabliitytor all disciarges
o ged by berlons wegligence and wiere ft
prechded anydeterdant —ewen the ouner,
magter or cran — fran mplm enthg the
Marpol I‘?IEIIDK Wlch restrict Hao ity
tocEses o VBN OF reck lgg b

& CIAIm Ants mal3hed that Narpol
Anvezes | 2 1 providea 1 itom st of
Talig From i ich contractieg st caneot
caT Witk ont denonciig The convertion
Vhligy It amended. Despilte e proceda e
ua | Bhie for speediy 3 & bdm ent o Marpol

351t AL ENGE, WO fopOea |5 ke beey
g!rade Dg?a:ﬂr Ex mpeaplmgr other Marpol
states for the relevart regalations o be
changed,

The deferdants slancz, i lhew 1t tiat
o the o mlzslon war tat Article 92 of

amal provdded tat vath [vg | the oo
weifion W3z to pre| adlce the "o lTieation
and devlopm eit of the law of e sa D\{
tie Unled Nations Confarence”, and tia
nider Nl cESEI s retalh sove-
wlgn pouer o leglsEte 35 they gee Tt 0
WEIr territnial sea, sablect o righte of
I ntpassane. 0 th b basls kuas on-
Eackd Wat v tie tarrhorial s Warpol
wag ouly 3 mnmm sENdEd egine,
aid that 1tdid wot precingk #@t: fran
mgcsllgm e SrINgENt requirements,

I Clamarts Tespoede w3 tiat
Marpol ey read together with U vchos, I
ploerly tiderstood 3@ an agreem ert
0 00] Etes ThEL thelr s g TIghs 1
Interiational 13w shonldon tils £ablectbe
e olged (13 VHITOM M0 wer. Artlde 3
of M3 rpol war des I ved 2im ply todvioid 3ry
AN et HhEt the Tou e ntion conld be guer
2 wvtiden ca of the kI Zof £t B2 10 the
Tl ecert of thelr souere(gu rigits or the

P rposes of U oke

g |ld% referred fo provisloss e
Mampol wich slpuiate that cowtactig
states are bonnd by dwese | and 11y
telrentrety; othe eIt of the 1373
N Trebce, 35 exprasged | the pream ble,
D ADPI I o 1) hiergl parport ;3 ed to
feoords of fie conkiens shonlig tiat
At rdeckd Dotk 3 CIeadlar piopoal
Hat the conetion be Teakd 3 amil-
MM S1ENdards regim e, And 3 o prom ke

solicitor, Colinde 1a Rug ofince &Co, and by Intertanko's
neneral counsel, John Fancett-F Ilis

OMFRIDAY Mr Jastioe Hodge delhwered 3
Tegerved [dgment v whch be beld that
the Lidvstry coalitlon kad wellSon ided
argmerts forciallenaligtie kgalvalldl-
tyon the directhie on foRr ditferantaronids,
Three of these relate tocontllctw M Inter-
NSHIONE! [0 0k (1S Toarth conce e 13k ot
leq@l certali ty.

ranthg perm glon tor the action o
proceed, the | ndgedeckied tiateac oftie

Ttlrcgﬂleﬂiols re@tivgtothe walldityo the
directive fhonld DE referfed 0 the
Ex ropeas Cort of J ustics (v Lusem bot g,
Whlch M3y be expected to hear the mattér
et ear,

Thlz Iz of coarze ar toisal lawsalt,
WithoNt direct prececkat I e marntime
gt avd 1 e reE D tiere KEvsheen
mary quections Trom the £lokllies 2 o
whatthe procedings lewdve,

teriational 1aw aid cont@cthy soes
are required o Impose pevafties on afterd-
L WhICH 30 Ackqaate |1 saerity D k-

oo m%enem.

Aciider 3l dlscharges, o te  otier
Kand, ralge ditfere tlsd s 3nd are treated
dittere ity v Marpol, & dizciargedoes it
oo tit e 3 breach of likenatonal law
when It rzalts from damagetoa shlpor ke
B M et — TOr &M ple, 37 3 fe2Altora
ool 1o of gron kd g, [hEich 3 @ge,a vh-
Etlon of MArpol 15 com m ITted only 1T there
§az beed @ 1al1n e toact reasonably tom li-

: 1 L] i
Reprapaniatiwn of 1% Indurty coanton outrice e gl

nicu (G5CCL Jm Hamuon (LRL lcanr konteramin
% Co) Hamn v Rool] (15U claimian) amile Sifop (15

7

T F T

&
1 Hgh Court: (from k) Join Faweett-Bin (Inkrianko) Gaong
LGSC::].Pbtar sulft [Inbriankol Mhe lace; ﬁlsu
) Roger Hoit [Intersamo] and Chanoths o gnce o)

Coln ds I3 Rus [Incs




E(’] Pr nr'pprhngq- Decision of June 2008

e LECnota party to MARPOL

—  Conflict with MARPOL
does not render Directive
invalid

e ECisbound by UNCLOS

— But UNCLOS does not
confer rights on individuals,
only on States

— Would require claim by a
Flag State (non-EU member)
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Concerns arising f

Scope of criminal liability regime left undefined: domestic
courts to interpret; no criteria provided

Relationship to MARPOL: should national courts attempt
to harmonize MARPOL and Directive?

Relationship between EU law and international law
(UNCLQOS): how to resolve conflicts?

Uncertainty for industry as to applicable regime




Canadian Migratory Birds Legislation INCE
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— Amendments to Migratory Birds
Convention Act (2005)

e Offence to deposit substances
harmful to migratory birds

— MARPOL-compliant exempted

— But broad provision — regulation
of discharges beyond
international standards

e Allows for liability without intent or
recklessness

o Allows for imprisonment for some Vessel with trailing slick
offences in Canadian EEZ
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The Prestige (2002)

— Captain held in prison 3
months, then in Spain for
further period

The Erika (1999)

— Captain detained, then held
in France (released) |

Others: Tasman Spirit (Pakistan)
and Hebei Spirit (South Korea)

Potential scapegoating of
mariners; violation of “non-
monetary” penalty rule




Particularly Sensitive Sea Areas (PSSAs) @
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PSSAs: sea areas identified as e
vulnerable to impact of shipping '

— Subject to special measures |
under MARPOL ‘

— Routeing requirements, strict
application of standards etc

Western European Waters PSSA |
(2004) |

— From Portugal to Hebrides

Reporting %, oy
Area “f|RELAND

— Is this really within purpose of |
PSSA?

— Or aback door to bypassing ||
usual MARPOL rules? —

Western European PSSA (IMO)




Torres Strait Compulsory
Pilotage Scheme

— Pursuant to expansion of
Barrier Reef PSSA

— Protested by US, Singapore

— Issue — was it specifically
authorized as part of PSSA?

Issue for industry

— PSSAs intended to protect
specific areas

— Will they be used to expand
coastal state regulation
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Torres Strait PSSA and Shipping
Routes
(Semaphore: RAN)




Arctic Issues lNc‘%E
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e Status of Northwest Passage

— Canadian claim to straight
baselines, internal waters

— Historic waters, internal
waters with innocent passage
or international strait?

® Proposed extension of Arctic —
Waters Pollution Prevention Act - . -

— 100 naut. miles to 200 _-

Sea

— Expanded control over -
shipping: design & R s
. . : v —'Pm‘r:.\f “C’t‘r
construction, reporting ' G

Viétorla Baffin | Greenland t“‘
Strait Bay W




Summary and Conclusions 8.CO
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e Major concerns of industry

— Detention and criminalisation of seatarers, contrary
to UNCLOS

— Departures from uniform international standards
(MARPOL)

— Over-use of specialized local measures
e Shipping inherently global and relies on mobility

— Cannot operate effectively with patchwork of
regional and national standards
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