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Abstract: Indonesia is the world's largest archipelagic state, with approximately 17,500 islands and over 6.36 million square kilometers of sea. The collapse of Soeharto’s New Order regime in May 1998 ushered in the era of Reform, and precipitated regime change after 32 years of the centralized state’s domination over the society. In the Reform era, some significant changes in the Indonesian political and administrative system have taken place. One of them is the shift of policy from a highly centralized system to decentralized one. (Rasyid, 2002)

One of its features of the reform process is the introduction of new decentralization guidance in 1999 under the Law No. 22/1999 on Regional Governments and Law No. 25/1999 on Fiscal Balance between the Central and Regional Governments, which has been revised by Law No. 32/2004 and Law No. 33/2004, respectively in 2004. The Laws regulate ‘regional autonomy’ including the regulation for marine alocation and boundary delimitation between regional administrations which can be between Provinses, Districs (Kabupaten), and Cities.
In 1985, Indonesia ratified UNCLOS 1982, and it entered into force in November 1994. The UNCLOS 1982 does not only change the Indonesia maritime boundaries as an Archipelagic State, but it has inspired some Provinces, that have geographical character in nature, to a new discources for using UNCLOS in defining marine alocation and boundary delineation within the Indonesian archipellagic waters. This paper will discuss a perspective on how UNCLOS has driven a new discources on marine alocation and delimitation in the decentralization era in Indonesia. 

1. Introduction
Indonesia is also known as one of the world's largest archipelagic state and comprises approximately 17,500 islands that extend 5,150 km all across, right from the east to the west. 
This place is also known as the world's most thickly populated country which estimated, in 2012, around 250 million people.

Indonesia has a well documented history for claiming to be an archipelagic nation. Historically, Indonesia has always regarded the seas within its archipelago as internal waters and has resented historical colonial powers transiting through its waters without regard to its sovereignty. 

In 1957, during a particularly volatile period, Indonesia announced the policy of 'Wawasan Nusantara' (Unity / Archipelagic Outlook) to provide a symbol of unity. On December 13, 1957, the Indonesian Government issued a declaration on the territorial waters of the Republic,  known as Djuanda Declaration, stating that all the waters surrounding and between the islands in the territory came within Indonesia’s sovereignty.

The Djuanda Declaration was ratified by Legislative/Assembly with the enactment of  Law No.4 regarding Indonesian Waters on February 18, 1960. This domestic legislation declared Indonesia an archipelagic state and prescribed baselines around all Indonesia's islands and enclosed all waters within the island chains. Indonesia claimed a territorial sea of 12 nautical miles and claimed all waters within its designated baselines as 'internal waters'. Indonesia had long to get a recognition as an archipelagic state from the international law due to its special geographic configuration. A series of diplomatic efforts finally reached its momentum with the adoption of the concept of archipelagic state in UNCLOS 1982. Indonesia ratified the UNCLOS 1982 with Law Number 17/1985.

The collapse of Soeharto’s New Order regime in May 1998 ushered in the era of Reform, and precipitated regime change after 32 years of the centralized state’s domination over the society. In the Reform era, some significant changes in the Indonesian political and administrative system have taken place. The euphoria of regional autonomy and fiscal decentralization in Indonesia, especially on the period between the parliament ratification of law no.22/1999 and 25/1999, and the end of 2000, finally got into reality when the new millennium started. Further those laws are revised with the law 32/2004 and 33/2004. 
From regional government point of view, the earlier implementation is what most of them ask to the central government. Despite the questions most Indonesian ask about the capability of local government to handle the autonomy and decentralization, only a few local governments raised their doubt about their own capabilities. In other words, the regional autonomy and fiscal decentralization has been a very crucial political agenda that both central and local governments have to work hard to make the agenda a success.

In the decentralization era, the boundaries between provinces, districts and cities play important role, since intergovernmental transfer introduced in the law No. 32/2004 and 33/2004 will take into account the defined boundaries. This paper will describe the influence of the UNCLOS 1982 in Decentralization Policy and Regional Marine Allocation and Delimitation in Indonesia.
2. Nature of Decentralization in Indonesia
According to  the Law No. 22/1999 on Regional Governments and Law No. 25/1999 on Fiscal Balance between the Central and Regional Governments, which has been revised by Law No. 32/2004 and Law No. 33/2004, respectively in 2004, the central government has  reduced significantly its role into only five authorities: military and defense, fiscal and monetary, religion, judicial system, and foreign affairs, plus standardization and macro-economic planning. The rest of authorities will be decentralized to the local governments, especially the kabupaten (district or regency) level and the kota (city) level. The district and city level is the second tier of regional government while the first tier is the provincial level. There were some debates why the second tier, not the first tier, got the greater autonomy. The first tier supporters believed that the provincial level has the capability to run the autonomy much better than the second tier apparatus, and from economic point of view, the provincial level has much better fiscal capacity. The second tier supporters believed that the decentralized government unit should be the unit closest to the people as the main customer of government services. However, in Indonesian case, the political factor has to be considered seriously. Most of Indonesian provinces have characteristics of certain ethnics or religions, and giving a broad autonomy to provincial level might trigger the separatism and instability. Federalism as one of possible solutions is out of question since Indonesia is a unitary country that had bad experience with federal system in the past.

The regional autonomy and fiscal decentralization program in Indonesia is certainly a massive and complicated job compared to some international experiences. It is called a massive job since the process involving a country with more than 200 million population, a relatively large area (the distance between the western and eastern part of Indonesia is equivalent to the distance between west coast and east coast of the US), a relatively difficult geographical condition as an archipelago, 4 millions of civil servants, and a large amount of autonomous units (there are 33 provinces and around 498 districts/cities). It became much more complicated since the country itself is in the midst of severe economic crisis and massive political changes. Without significant prior experience of doing decentralization and only less than two years of preparation, it is not surprising that most Indonesians and international communities are pessimistic on the possible success of the program. Some analysts even took extreme position by stating that the failure of the program will lead to disintegration of Indonesia followed by civil war, and eventually create the instability in the Southeast Asia.

3. Inter governmental Transfer
There are three types of intergovernmental transfer introduced in Article 159 of  Indonesian Act 32/2004, i.e. a). The Revenue Sharing Funds; b). General Allocation Funds; and c). Special Allocation Funds. 
Revenue Sharing Funds

Major tax revenues from income tax and value added tax still belong to the central government, while the local governments only have access to insignificant local taxes and user charges. However, there are two major changes in revenue assignment that were designed to fulfill the needs for new expenditure assignment. First is the existence of natural resources revenue sharing that will benefit the natural resources rich regions. This type of revenue sharing never existed previously, but in the decentralization era with political instability, this sharing will avoid some separatist movements from natural resources rich but economically poor provinces. Second is the nature of the central government transfer itself. Previously, the central government always allocated transfers to the local government for certain purposes or it was usually called the conditional transfer.   
Aside from the central government transfer through natural resources revenue sharing, special allocation fund, general allocation fund, and tax sharing, the local governments have their own sources of revenue mostly from the local own revenue (local taxes and charges), profit of local government own companies, and local borrowing. Historically, due to the strong centralization system, these sources of revenue never became a significant part of the local government budget. Among 27 provinces during that time, only Jakarta and Bali had their own sources of revenue contributing more than 50% of  their budget. 

General Allocation Fund

The existence of natural resources revenue sharing unavoidably generates a higher regional government budget disparity and furthermore, the regional income disparity. This condition certainly does not match with the goal of regional autonomy and fiscal decentralization that is supposed to reduce the chronic problem of regional disparity in Indonesia. Prior to 2001, the regional disparity between Java and outside Java, or between Western part of Indonesia and Eastern part has been continuously unsolved problem that had potential to lead to disintegration. The natural resources revenue sharing certainly will make the problem worse so there is a need to provide a fiscal equalization grant.

Special Allocation Fund

This fund could be classified as a conditional grant in which local governments will receive the grant if the central government asks them to do certain tasks. Those certain tasks are mostly the central government’s interests or in other words, the central government can use the special allocation fund to direct the regional development in order to fulfill their macro target. According to the government regulation, this fund can be utilized to improve inter-districts roads, to help the local governments to reach minimum standard of basic services (basic education, water distribution, and health services), to support irrigation system and transmigration program, to overcome environmental problems, and to give special assistance to very poor areas.

4. Delimitation of  Regional Marine Boundaries

According to Article 18 of the Law No. 32/2004 on Regional Government, the regions that have sea territory are given the authority to manage sources in the sea territory. The regions are entitled to profit sharing over the natural resource management beneath the seabed and/or on the seabed according to the laws and regulations. The regional authority to manage resources in the sea territory shall include

· Exploration, exploitation, conservation and management of sea wealth;

· Administrative regulation;

· Zoning regulation;

· Law enforcement of the regulations issued by the regions or delegated by the Government;

· Participate in the maintenance of security; and

· Participate in defending the state sovereignty;

Further, the delimitation of regional marine boundaries between provinces, districts and cities are given in the law as follows: 

· The authority to manage the sources in the sea territory shall be up to 12 (twelve) nautical miles from the coastal line towards the open sea and/or to the island water for the provinces and 1/3 (one third) of the provincial authority region for districts/cities.

· If the sea territory between 2 (two) provinces is less than 24 (twenty four) miles, the authority to manage sources in the sea territory will be equally divided or measured in correspond to the principles of diameter of the region between those 2 (two) provinces, and for a district/cities, it acquires 1/3 (one third) of the region under the authority of such province.

The Regional Marine Boundaries  will be delimated referring to a coastline.  But, what is coastline? There are many definitions of a coastline. Lets say, that for the purpose of hydrography we use definition from the Hydrographic dictionary (IHO 1994): "Coastline is the line, where shore and water meet." Terminology of coast and shore is rather confused and terms shoreline and coastline are generally used as synonymous.  Although the definition is rather obvious, looking into details, one may soon be faced with difficulties. Determination of a coastline for navigation must mean that it is safe for navigation. And what is safe for navigator?  The coastline in high or low tide?  In both cases the definition stands correct – line where shore and water meet.

The accurate delineation of the coastline (shoreline) and coastal features is an essential feature of a Hydrographic Survey, since the mariner is often required to fix his position by bearings and angles or ranges to promontories and similar features on the coastline. Generally, in hydrographic surveying, the coastline is defined with respect to a High Water Level.
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Figure 1. Marine Boundary Map of  District of Sumenep


In the elucidation of the law 32/2004 is described that  the term “coastal line” in this provision refers to the intersection between the lowest water line and the land. This elucidation is influenced by the definition of normal baseline in article 5 of UNCLOS 1982, as follows:

Except where otherwise provided in this Convention, the normal baseline for measuring the breadth of the territorial sea is the low-water line along the coast as marked on large-scale charts officially recognized by the coastal State.

In according with Technical Aspect on the Law of the sea, in well surveyed and well charted areas, the low-water line is clearly depicted on large scale nautical charts. Usually the largest scale chart of any section of low-water line will incorporate the most recent survey results, and will depict them in most detail. However, the length of Indonesian coastline is more than 80,000 km, and it is not fully covered by nautical charts in adequate scales. Figure 1 presents  map of Sumenep region as result of  the delimitation of regional marine boundary following the law no. 32/2004. The surrounding line  is buffered lines referring to the coastlines.
5. Proposed Archipelagic Regions
Revenue-sharing and general allocation funds based on the law no. 32/2004 are considered not equitable for archipelagic regions. Therefore, some archipelagic regions require a change of the law especially regulation article concerning the delimitation of marine boundaries. Their reasons are as follows:
· Law of the Republic of Indonesia No. 6/1996 on Indonesian waters, Article 1, paragraph (3): Archipelago is a group of islands, including the islands and waters between the islands, and other natural beings do to each other so tightly that the islands, waters, and other natural form is an unity: geography, economics, defense and security, and the essential political, or historically considered.
· And in the Article 5, paragraph (7): straight base line referred to paragraph 2 is a straight line connecting the outermost points along the coastline jutted far out and  turn to the mainland or islands row located near the coastline.
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Figure 2. Marine Boundary of  Bangka Belitung Province

In fact, Law no. 6/1996 is a law that is not destined to set the regional boundariy but for Indonesian Maritime Boundari according to the UNCLOS 1982. With the hope to gain an advantage, some government of archipelagic regions proposed changes as follows:

 Determination of District / City producer for calculation of revenue sharing is marine natural resources located within regional marine boundary of 4 (four) miles measured from the baseline towards the sea and / or the archipelagic waters.

The reference for delimitation of regional marine boundary will be changed from “coastline” to “baseline” terminology. It opens an interpretation to used normal, straight and archipelagic baseline as introduced in UNCLOS 1982. Figure 2 shows the different result of delimitation of regional marine boundary of Bangka Belitung province. It presents a comparison between the use of “coastline” and “baseline” as references. Based on line buffering of 12 nautical miles seaward, the total marine area of Bangka Belitung province is 37,348 square kilometers, comparing the result of 51,732 square kilometers when the baseline is used as reference.

Analogouly, the delimitation of regional marine boundary is implemented into Province of Riau Islands, as shown in Figure 3. It yields a ratio of land and water 1:17.88,  and it is not in accordance with article 47, paragraph 1 of  UNCLOS 1982 as follows:
An archipelagic State may draw straight archipelagic baselines joining the outermost points of the outermost islands and drying reefs of the archipelago provided that within such baselines are included the main islands and an area in which the ratio of the area of the water to the area of the land, including atolls, is between 1 to 1 and 9 to 1.

6. Concluding Remarks
Indonesia’s decentralization was implemented in January 2001 based on Laws No. 22/1999 on Regional Government and No. 25/1999 on the Fiscal Balance between the Central Government and Regional Governments. Decentralization is defined as the assignment of fiscal, political, and administrative responsibilities to lower levels of government.

As known, there are three different baselines defined in UNCLOS 1982, i.e. Normal baseline, straight baseline and archipelagic baseline. In the elucidation of the law 32/2004 is described that the term “coastal line” in this provision refers to the intersection between the lowest water line and the land. This elucidation is influenced by the definition of normal baseline in article 5 of UNCLOS 1982.

The Law 32/2004 does not recognize straight baseline or archipelagic baselines. This rule is not considered beneficial for the regions which its area is mostly covered by waters. Therefore, some regional government requires a revision of the law with the straight and archipelagic baselines proposed to be as a reference for delimitation of regional marine boundaries.
The provision of Art 47 of UNCLOS 1982 used by the Indonesian government as the legal basis to redraw its archipelagic baselines. It is also used by some regional government to revise the law no. 32/2004.
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Figure 3.  Marine Boundary of  Province of  Riau Islands
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