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Abstract: What is noteworthy is that the Tribunal’s determination of the Parties’ entitlements to the continental shelf beyond 200 nm in the Bangladesh/Myanmar case. 
The Tribunal breaks new ground, but the reasoning has some deficiencies which include a gimmick of logic, the hermeneutic circle and too much derogation of natural prolongation. The judgment would possibly have an effect on the determination of Sino-Japanese Entitlements to some extent. China’s countermeasure is to emphasize the geological and geomorphological continuity.
1. Introduction

A. Nature of the Problem

On 14 March 2012, the International Tribunal for the Law of the Sea (ITLOS) rendered its decision concerning maritime delimitation between Bangladesh and Myanmar in the Bay of Bengal.
 What is noteworthy, inter alia, is the Tribunal’s determination of the Parties’ entitlements to the continental shelf beyond 200 nm. First of all, the determination of the entitlements of both States is a prerequisite for the delimitation of the continental shelf beyond 200 nm.
 Moreover, this issue has never been settled by adjudication or arbitration before that largely due to the ambiguity of the United Nations Convention on the Law of the Sea (UNCLOS).
 In this connection, the Tribunal breaks new ground, which would probably have a significant bearing on subsequent practice.
 However, the reasoning in this part of the judgment is not perfect and is worth further discussion. In view of this, this study mainly examines the Tribunal’s reasoning regarding the Parties’ entitlements to the continental shelf beyond 200 nm in the Bangladesh/Myanmar case of 2012.
This article is divided into four parts. Following the introduction, including the brief background, part 2 will examine deficiencies of the reasoning concerning entitlements to the continental shelf beyond 200 nm. Then, part 3 will consider the effect on the determination of Sino-Japanese Entitlements to the continental shelf beyond 200 nm of the East China Sea and China’s countermeasures. Finally, a conclusion is presented in part 4.
B. Background
Bangladesh submits that pursuant to article 76 of the UNCLOS, it has an entitlement to the continental shelf beyond 200 nm.
 It asserts that the outer continental shelf claimed by Bangladesh is the natural prolongation of Bangladesh’s land territory by virtue of the uninterrupted seabed geology and geomorphology, including specifically the extensive sedimentary rock deposited by the Ganges-Brahmaputra river system.

It further states that by reason of the significant geological discontinuity which divides the Burma plate from Indian plate, Myanmar is not entitled to a continental shelf in any of the areas beyond 200 nm.

While Myanmar does not contradict Bangladesh’s evidence from a scientific point of view, it emphasizes that the existence of a geological discontinuity in front of the coast of Myanmar is simply irrelevant to the case, that the entitlement of a coastal State to a continental shelf beyond 200 nm is not dependent on any “test of natural geological prolongation”, and that what determines such entitlement is the outer edge of the continental margin.
 Meanwhile, Myanmar argues that Bangladesh has no continental shelf beyond 200 nm because the delimitation of the continental shelf between Myanmar and Bangladesh stops well before reaching the 200 nm limit measured from the baselines of both States.

In view of the above debate, the Tribunal considers that the disagreement between the Parties is focused on the meaning of “natural prolongation”, a term used in article 76, paragraph 1, of the UNCLOS, and that it has to interpret this term.
 The Tribunal observes that the notion of natural prolongation has never been defined by the UNCLOS and practice and finds it difficult to accept that natural prolongation constitutes a separate and independent criterion a coastal State must satisfy in order to be entitled to a continental shelf beyond 200 nm.
 The Tribunal points out that entitlement to a continental shelf beyond 200 nm should be determined by reference to the outer edge of the continental margin, to be ascertained in accordance with article 76, paragraph 4.
 The Tribunal further considers that the Parties’ entitlements to the continental margin extending beyond 200 nm is based to a great extent on the thickness of sedimentary rocks pursuant to the formula contained in article 76, paragraph 4(a)(ⅰ), of the UNCLOS.
 The Tribunal notes that there is a continuous and substantial layer of sedimentary rocks extending from Myanmar’s coast to the area beyond 200 nm.
 Based on these, the Tribunal concludes that both Bangladesh and Myanmar have entitlements to a continental shelf extending beyond 200 nm.

2. Deficiencies of the Reasoning concerning Entitlements
A. A Gimmick of Logic
After examining the Parties’ claims and their arguments on entitlements to the continental shelf beyond 200 nm, the Tribunal considers that the core disagreement between the two States is over the understanding of natural prolongation. Based on this, the Tribunal subsequently turns its attention to the meaning of the term. In fact, at this moment, the bone of contention between the Parties is what determines such entitlements. Specifically, is natural prolongation the criterion to determine entitlements, or the physical extent of the continental margin? The establishment of the criterion is essential to determinate entitlements. Devoting to interpreting the meaning of natural prolongation instead of really working out what determines entitlements looks like putting the cart before the horse. 
Someone maybe argue that it is impossible for the Tribunal to completely fail to realize the importance of natural prolongation, because the Tribunal recalls that this concept was first introduced as a fundamental notion underpinning the regime of the continental shelf in the North Sea case, that this notion was employed as a concept to lend support to the trend towards expanding national jurisdiction over the continental shelf during the UNCLOS Ⅲ and that the term is inscribed in the article 76, paragraph 1, of the UNCLOS.
 Notwithstanding no elaboration or definition has been made so far.
 Therefore, the Tribunal has to choose a short-term expedient. 
Objectively speaking, although the ITLOS has the competence and the duty to give a direct reply when the Parties ask it to clarify what determines entitlements, it is allowable and understandable for the Tribunal to use some flexible trial techniques to effectively settle disputes in some cases. However, it should not sacrifice justice for the sake of efficiency. As far as this case is concerned, subsequent analysis will further prove that it is unsuccessful and wrong for the Tribunal to substitute interpreting natural prolongation for establishing the criterion for entitlements to a continental shelf beyond 200 nm.  
B. The Hermeneutic Circle
The Tribunal is of the view that entitlement to a continental shelf beyond 200 nm should be determined by reference to the outer edge of the continental margin, to be ascertained in accordance with article 76, paragraph 4. Strictly speaking, although the wording “by reference to” is not identical with the meaning of “according to”, the Tribunal obviously supports Myanmar’s view in essence, which is confirmed by the Tribunal’s conclusion that Myanmar has entitlement to a continental shelf beyond 200 nm based on the thickness of sedimentary rocks.

Nevertheless, the Tribunal’s reasoning is very farfetched and unconvincing. Owing to no elaboration or definition of the natural prolongation, the Tribunal does not accept natural prolongation constitutes a proper criterion for establishing the entitlements to a continental shelf beyond 200 nm. After that, taking note of the “test of appurtenance” applied by the commission on the basis of article 76, paragraph 4, to determine the existence of entitlement beyond 200 nm, the Tribunal considers entitlements should be determined by reference to the outer edge of the continental margin. It must be pointed out that there are at least three faults in the reasoning. 
First, as is illustrated above, how to interpret natural prolongation and what determinates entitlements are completely different questions. Therefore, no elaboration or definition of natural prolongation cannot become the reason that natural prolongation fails to determinate entitlements. 
Second, the basis for entitlements to a continental shelf beyond 200 nm and the physical extent of exercise of entitlements to a continental shelf beyond 200 nm are completely different notions. The former is equal to what determines entitlements, while the latter is the equivalent of the outer edge of the continental margin. According to the statement in article 76, paragraph 4 (a), of the UNCLOS, it is clear that the positive proof of the former precedes the implementation of the latter. Actually, the former has never been answered before the latter is applied to determine Myanmar’s entitlement. 
Third, the regulations on the test of appurtenance by the Scientific and Technical Guidelines on the Limits of the Continental Shelf (Guidelines) are inconsistent.
 The Guidelines provide:
2.2.1. Both the basis for entitlement to delineate the outer limits of an extended continental shelf and the methods to be applied in this delineation are embedded in article 76. However, it is clear that the positive proof of the former precedes the implementation of the latter, as stated in article 76, paragraph 4 (a):

For the purposes of this Convention, the coastal State shall establish the outer edge of the continental margin wherever the margin extends beyond 200 nautical miles from the baselines from which the breadth of the territorial sea is measured ...
2.2.2. The Commission defines the term "test of appurtenance" as the process by means of which the above provision is examined. The test of appurtenance is designed to determine the legal entitlement of a coastal State to delineate the outer limits of the continental shelf throughout the natural prolongation of its land territory to the outer edge of the continental margin, or to a distance of 200 nautical miles from the baselines from which the breadth of the territorial sea is measured where the outer edge of the continental margin does not extend up to that distance. 
［…］
2.2.5. The Commission finds that the proof of entitlement over the continental shelf and the method of delineation of the outer limits of the continental shelf are two distinct but complementary questions. The basis for delineation cannot be other than pertinent to that of entitlement itself.

2.2.6. The Commission shall use at all times: the provisions contained in paragraph 4 (a) (i) and (ii), defined as the formulae lines, and paragraph 4 (b), to determine whether a coastal State is entitled to delineate the outer limits of the continental shelf beyond 200 nautical miles. The Commission shall accept that a State is entitled to use all the other provisions contained in paragraphs 4 to 10 provided that the application of either of the two formulae produces a line beyond 200 nautical miles.

2.2.7. The Commission finds multiple justifications for the application of the formulae rules in the test of appurtenance:

•
The geological and geomorphological provisions contained in paragraph 3 are satisfied; 

［…］
On the one hand, The Guidelines define the term "test of appurtenance" as a process. By means of the process, the fact that the margin extends beyond 200 nautical miles from the baselines from which the breadth of the territorial sea is measured can be examined. In addition, by means of the process, the legal entitlement of a coastal State to a continental shelf beyond 200 nm can be determined. In other words, if the continental margin extends beyond 200 nm, the State will have an entitlement to a continental shelf beyond 200 nm, and vice verse. 
On the other hand, the Guidelines stipulate that the provisions contained in article 76, paragraph 4 (a), of the UNCLOS, defined as the formulae lines, and paragraph 4 (b), to determine whether a coastal State is entitled to delineate the outer limits of the continental shelf beyond 200 nm. Meanwhile, according to article 76, paragraph 4 (a), of the UNCLOS, the coastal State shall establish the outer edge of the continental margin by the formulae lines (Gardiner line and Hedberg line). Therefore, the Guidelines considers that the method of delineation of the outer limits of the continental shelf, that is, the method to establish the outer edge of the continental shelf can be used to determine the State’s entitlement. 
From the above analysis on the Guidelines, it can be seen that the test of appurtenance plays the same role as the method of delineation of the outer limits of the continental shelf does in determining the entitlement to the continental shelf beyond 200 nm, which contradicts the statement that the proof of entitlement over the continental shelf and the method of delineation of the outer limits of the continental shelf are two distinct but complementary questions. Moreover, according to article 76, paragraph 4 (a), of the UNCLOS, the test of appurtenance is the prerequisite for the delineation of the outer limits of the continental shelf, so if the method of delineation of the outer limits of the continental shelf should be applied in order to establish the prerequisite, there would be the hermeneutic circle. In the judgment, the Tribunal makes the same mistake.
C. Too Much Derogation of Natural Prolongation 
It is noteworthy that the judgment heavily derogates from the significance of natural prolongation to the determination of entitlements.

First of all, this part of the judgment is noncommittal on whether natural prolongation is the legal basis for the entitlement to a continental shelf beyond 200 nm. Although the Tribunal acknowledges the fact that natural prolongation was first introduced as a fundamental notion underpinning the regime of the continental shelf and was employed as a concept to lend support to the trend towards expanding national jurisdiction over the continental margin, it cannot accept that natural prolongation constitutes a separate and independent criterion for determination of entitlements to a continental shelf beyond 200 nm. On the other hand, the Tribunal has never completely or definitely denied the connection between natural prolongation and to the continental shelf beyond 200 nm. In a word, in respect to the legal status of natural prolongation, the attitude of the judgment is ambiguous, which essentially derogates from the basic tenet that where a continental shelf extends beyond 200 nm the concept of natural prolongation determines the outer limits of a State’s continental shelf.

Then, the Tribunal overemphasizes the outer edge of the continental shelf established by the formulae lines, while it too much ignored the important role of the geological and geomorphologic continuity in determining whether a State’s continental margin can extend beyond 200 nm throughout natural prolongation of its land territory. 
As a matter of fact, although compared with the definition drafted by the International Law Commission (ILC) in 1956, the continental shelf contained in article 76 of the UNCLOS is a new juridical definition or a legal conception and many geological elements have been excluded,
 it remains faithful that “natural prolongation retains its primacy over all other factors; and that legal title to the continental shelf is based but on geology and geomorphology, at least as far as the continental shelf beyond 200 nm is concerned”.
 For one thing, the first element of article 76, paragraph 1, of the UNCLOS, is based on a criterion of geomorphology.
 For another thing, under article 76, paragraph 3, of the UNCLOS, the “continental margin” includes the continental shelf, slope and rise, all of which are separate, identifiable geomorphological features. Meanwhile, the Tribunal points out that the notion of natural prolongation and that of continental margin under article 76, paragraphs 1 and 4, are closely interrelated and that they refer to the same area.
 So geomorphology is one of the essential elements included in the notion of natural prolongation. In addition, the Guidelines insist that although article 76 refers to the continental shelf as a juridical term, it defines its outer limit with a reference to the outer edge of the continental margin with its natural components such as the shelf, the slope and the rise as geological and geomorphological features.
 The Guidelines further point out that article 76, paragraphs 1 and 3 help clarify concepts such as natural prolongation of the land territory to the outer edge of the continental margin in the geological sense of these terms, which require the consideration of tectonics, sedimentology and other aspects of geology.
 
 Besides, the formulae lines used for establishing the outer edge of the continental shelf seem to largely reflect the distance, though the selection of outermost fixed points of 1 per cent sediment thickness and the determination of the foot of the continental slope are affirmed by reference to the geological and geomorphologic data.
 In this case, this point is confirmed by the application of the Gardiner formula. The Tribunal regards the existence of a continuous and substantial layer of sedimentary rocks extending from Myanmar’s coast to the area beyond 200 nm as an essential condition that must be met when article 76, paragraph 1 (a) (ⅰ) is applied, but it agrees that the existence of a geological discontinuity in front of Myanmar’s coast is irrelevant to this case. In the final analysis, it shows what determines the application of the Gardiner formula is the ratio between the thickness and the distance, not the geology and geomorphology. And so is the case with the Hedberg formula. Thus, overemphasizing the formulae lines but severely neglecting the geological and geomorphologic continuity will also derogate from natural prolongation.
3. Effect on the determination of Sino-Japanese Entitlements 
Although the judgment of the Bangladesh/Myanmar case is not binding on Sino-Japanese maritime delimitation or outer limits of the continental shelf beyond 200 nm, it is probable that, inter alia, the jurisprudence on the determination of entitlements to the continental shelf beyond 200 nm would play a useful reference. 
On 11 May 2009, the People’s Republic of China submitted “Preliminary Information Indicative of the Outer Limits of the Continental Shelf beyond 200 nm of the People’s Republic of China” to the Commission on the Limits of the Continental Shelf (CLCS).
 The preliminary information is mainly on the Sino-Japanese continental shelf of the East China Sea. In response to this, Japan informed CLCS that:

    The distance between the opposite coasts of Japan and the People’s Republic of China in the area with regard to which the People’s Republic of China has submitted preliminary information is less than 400 nautical miles. The delimitation of the continental shelf in this area shall be effected by agreement between the two Sates in accordance with Article 83 of the United Nations Convention on the Law of the Sea (hereinafter referred to as “the Convention”). It is indisputable that the establishment of the outer limits of the continental shelf beyond 200 nautical miles in an area comprising less than 400 nautical miles and subject to the delimitation of the continental shelf between the States concerned cannot be accomplished under the provisions of the Convention.

Why does Japan declare that China cannot establish the outer limits of the continental shelf beyond 200 nautical of the East China Sea? In view of the above note verbale, the ostensible reason is that according to article 5 (a), Annex Ⅰ of the Rules of Procedure of the Commission,
 the area involved by China’s preliminary information should be subject to the delimitation of the continental shelf between the two States, that is, because of the existence of Sino-Japanese maritime delimitation dispute, CLCS shall not consider and qualify China’s future submission without prior consent given by Japan. Moreover, Japan notes that Sino-Japanese maritime delimitation dispute cannot be settled in a short term and it is convinced that Japan cannot give prior consent to CLCS at all. Actually, it is not advisable for Japan to do so. Just think, if China presents submission to CLCS, meanwhile it makes diplomatic statement that China agrees CLCS to consider Japan’s submission on the same maritime areas, Japan would be faced with a diplomatic dilemma. Objectively speaking, it is unlikely that Japan changes its position and agrees CLCS to consider China’s submission in the foreseeable because of being unable to withstand the diplomatic pressure, but the potential possibility of Japan’s prior consent still remains at least in theory. 

Of course, even if Japan has to give consent to CLCS, its purpose of preventing China from establishing the outer limits of the continental shelf beyond 200 nm of the East China Sea would never change. Therefore, Japan need to set up the second “threshold”, that is to say, Japan attempts to emphasize that China has no entitlement to the continental shelf beyond 200 nm of the East China Sea. This can seemingly be inferred from Japan’s repeating the fact that the area is less than 400 nm. Indeed, the practice shows that the overwhelming majority of cases where the distance between the opposite coasts of the two States is less than 400 nm aren’t confronted with the question of establishing the outer limits of the continental shelf beyond 200 nm at all.
 But there is one exception occurring between Australia and Indonesia in 1997.
 It is noteworthy that the special physical circumstance is the presence of the Timor Trough, 3, 000 meters deep, more than 200 nm from the Australian coast and about 40 nm from the coast of Timor.
 The same physical situation exists in the East China Sea where the broad Chinese continental shelf has been constructed over a long period as sediments from its largest rivers have filled in a succession of troughs of which the Okinawa Trough is the most easterly and sole remaining depression.
 It seems that Japan cannot prevent China from establishing the outer limits of the continental shelf beyond 200 nm by proving that China has no entitlement to the continental shelf beyond 200 nm of the East China Sea.
Nevertheless, in extreme cases, it is possible that Japan presents a submission and claims to have entitlement to the continental shelf beyond 200 nm of the East China Sea. It appears that Japan may still confirm this claim by the Gardiner line just as the Tribunal determines Myanmar’s entitlement in the Bangladesh/Myanmar case or by the Hedberg line just as China its entitlement in the preliminary information, though it is generally recognized that the fact that the seabed and subsoil located on the both sides of the Okinawa Trough have no geological and geomorphological continuity is easily proved by all kinds of authoritative data. Responding to this potential danger, the countermeasure China may take is to assert that the geological and geomorphological continuity is indispensable to delineate the formula lines and to strengthen the geological and geomorphological data collection and the construction of chain of evidence. 
4. Conclusion
Although the Tribunal breaks new ground, the reasoning concerning determination of the Parties’ entitlements to the continental shelf beyond 200 nm in the Bangladesh/Myanmar case has some deficiencies deserving reflection. 
Firstly, devoting to interpreting the meaning of natural prolongation instead of really working out what determines entitlements is a gimmick of logic. Secondly, there is the hermeneutic circle that the Tribunal accomplishes the test of appurtenance by the formulae limes. Lastly, there is too much derogation of natural prolongation.
The judgment is not binding on Sino-Japanese maritime disputes. However, it is probable that it would have an effect on the determination of Sino-Japanese Entitlements to some extent. China’s countermeasure is to emphasize the geological and geomorphological continuity.
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