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Chris Roberts (AU)  referred the draft agenda to Capt Robert Ward, his Director and also Vice-chair of CHRIS for any comments.  Comments as follows:
“I have only one point to make: on agenda item 7.1 and whether M4 might become a standard.   This is definitely worth the IHO considering.
They could take heed of our recent Advice from the Australian Government Solicitor (AGS). We asked AGS whether a national maritime authority (such as AMSA) could

declare non-indigenous charts as unsuitable for navigation.   Amongst their answer was the observation that in the absence of an international standard for paper charts, enforcement was made all the more difficult.   Paras 10-22 are the relevant bits in the attachment.”


28 November 2003

Commander Robert Ward

Australian Hydrographic Service

Locked Bag 8801

South Coast Mail Centre

NSW 2521

Dear Commander Ward 

Interpretation of SOLAS V - Charting Authority and Status of Charts

1. We refer to your email of 28 July 2003 in relation to the use of nautical charts and nautical publications by ships in the Great Barrier Reef.

2. You have requested AGS advice to confirm certain issues. Your questions with our short answers are as follows:

Q.1 

That Australia, through the Australian Hydrographic Service (AHS) can, arising from its interpretation of Regulations 2 and 9 of Chapter V of the Safety of Life at Sea Convention (SOLAS V), in effect regulate the use of charts in waters under Australian jurisdiction to those published under its authority, and in this context
A.

Yes, Australia can regulate the use of charts in waters under Australian jurisdiction to those published under the authority of the AHS. However, this type of regulation could only extend to Australian vessels and foreign flag vessels which are engaged in the coasting trade or have a specified connection with Australia.


In our view, the AHS interpretation of regulations 2 and 9 is unlikely to be correct. The preferable interpretation of regulations 2 and 9 is that the nautical chart or publication must be issued or authorised by the flag State. 
Q.2

that the AHS' interpretation of Regulations 2 and 9 that a nautical chart that relies on Australian (AHS) material is only valid for use under SOLAS V Reg 19.2.1.4 if it has been authorized by the AHS, is correct;  and

A.

No. In our view, the preferable interpretation of SOLAS V is that a nautical chart or publication will be valid for use under regulation 19.2.1.4 if it has been be issued or authorised by the flag State.

Q.3 

such authorization would normally be effected through a bi-lateral arrangement in accordance with International Hydrographic Organisation (IHO) technical resolution (TR) A.3.4. or in the case of INT chart reproduction, under the relevant TR (TR Section B.5).

A.

No. As discussed above, in our view the preferable interpretation of SOLAS V is that a nautical chart or publication must be issued or authorised by the flag State.



IHO Member States should comply with the formal arrangements for the exchange and reproduction of hydrographic material recommended in the technical resolutions of the IHO. However, the exchange of hydrographic data under these arrangements may be regarded as separate to the authorisation process envisaged in regulation 2.

Q.4

In the event that the above interpretations are correct, guidance is required as to the area over which such a mechanism can be employed. Is it limited, for example, to Commonwealth territory (12 mile limit),  the Exclusive Economic Zone (EEZ) or coverage of Australian charts (noting the extensive coverage of Australian charts)?  

A.

In view of our answer to Question 1, we do not believe a discussion of the issues raised by Question 4 is required.

3. In addition, you have requested advice on the appropriateness of the following draft statement to be submitted to the Australian Maritime Safety Authority (AMSA):
SOLAS V requires that all ships carry nautical charts and publications.  These charts and publications are defined in SOLAS V V/2 as being:

"..... a special-purpose map or book, or a specially compiled database from which such a map or book is derived, issued officially by or on the authority of a government, authorized Hydrographic Office or other relevant government institution and is designed to meet the requirements of marine navigation*.
*Refer to appropriate resolutions and recommendations of the International Hydrographic Organization concerning the authority and responsibilities of coastal States in the provision of charting in accordance with regulation 9. " 

 For Australia, the authority for nautical charts and publications required under SOLAS V is the Australian Hydrographic Service (AHS).   

The publication of charts and publications derived from national charts and publications and issued by overseas governments is effected through bi-lateral arrangements complying with the resolutions of the International Hydrographic Organization (IHO).  This covers the reproduction of so-called IHO INT charts as well as charts and publications authorized under individual bi-lateral arrangements between countries.  

The AHS publishes a complete folio of nautical charts for the Australian area as well as certain other nautical publications.  At present (2003), the only bi-lateral arrangement in force between the AHS and any other authorized Hydrographic Office or relevant government institution is between the AHS and the UKHO, who publishes charts and publications of Australia as Admiralty Charts and Publications.  This means that the only charts and publications authorized by the AHS for use under SOLAS V are AHO charts and publications, small-scale INT charts reproduced by other countries as part of the INT chart scheme and Admiralty Charts and Publications.

Background 

4. Relevant SOLAS Chapter V regulations, IHO resolutions and the Navigation Act 1912 provisions are contained in Schedule A to this letter.
5. Regulation 19.2.1.4 of Chapter V of the SOLAS Convention requires all ships to carry nautical charts and nautical publications. Regulation 27 states that nautical charts and publications shall be “adequate and up-to-date.”

6. Nautical chart or publication is defined under regulation 2 of SOLAS V as a map, book or database which is authorised or officially issued by a Government or authorised Hydrographic Office. Regulation 2 also directs the reader to refer to relevant resolutions and recommendations of the IHO which relate to the charting responsibilities of coastal States under regulation 9. 

7. Under regulation 9, Contracting Governments to the SOLAS Convention are required to maintain hydrographic services. In particular, Contracting Governments are required to co-operate in carrying out hydrographic surveying which is “adequate to the requirements of safe navigation” (regulation 9.2.1) and the promulgation of marine notices in order that nautical charts and other publications are kept up-to-date (regulation 9.2.3). States are also required to prepare and issue nautical charts and publications (regulation 9.2.2).

Discussion
Question 1

Existing legislative requirements for nautical charts and publications
8. There are existing provisions under Australian law in relation to the use of nautical charts and publications, namely section 410A of the Navigation Act. However, section 410A is not sufficiently broad to regulate the use of charts by all ships in waters under Australian jurisdiction to those published under the authority of the AHS. 

9. As section 410A falls within Part II of the Navigation Act, its application is limited to Australian vessels, and foreign flag ships which are engaged in the coasting trade or have a specified connection with Australia (refer to section 10 of the Act). The scope of s410A is also limited. The provision simply requires the owner and the master of a ship to supply the ship with “charts, of a suitable scale and properly corrected down to the time of sailing, necessary for use on the particular voyage about to be undertaken.” 

Interpretation of SOLAS V regulations 2 and 9 

10. The definition of ‘”nautical chart or publication” in regulation 2 is ambiguous in relation to the government body which must authorise or issue the chart or publication. One possible interpretation is that regulation 2 is referring to the authorisation or issue of a chart by the flag State. Alternatively, as proposed by the AHS, the interpretation of regulation 2, in combination with regulation 9, may impose an additional charting requirement which is territorially based.

11. The AHS interpretation of SOLAS V is that a chart or publication must be officially issued or authorised by the government body with jurisdiction over the waters in which the ship is sailing. Contracting Governments are required to prepare and issue nautical charts and other publications under SOLAS V regulation 9.2.2. However, the terms of the SOLAS Convention do not establish the exclusive authority of a State to officially issue or authorise charts and publications which cover the territory of the State. 

12. Nevertheless, this view can be supported through the interpretation of the SOLAS  Convention in light of a fundamental principle of international law, namely the principle of territorial jurisprudence. Article 2 of the 1982 UN Convention on the Law of the Sea (UNCLOS) provides that a coastal state has sovereignty, and therefore jurisdictional competence, over its territorial sea. However, it is not clear that this competence would extend to an exclusive authority over hydrographic services.

13. The exclusive authority of a State to officially issue or authorise charts and publications which cover the territory of the State is supported by IHO resolution 3.4.2.4. This resolution requires a Hydrographic Office which creates a nautical product for coastal waters over which another Hydrographic Office has charting responsibility to obtain the consent of the relevant Hydrographic Office.

14. As discussed above, an alternative interpretation of SOLAS V is that regulation 2 is referring to the authorisation or issue of a chart by the flag State. 

15. The SOLAS Convention, in common with other international maritime conventions, operates by requiring states to adopt laws governing ships flying their own flag. Article 94 of UNCLOS reflects the obligations on a flag state to ‘effectively exercise its jurisdiction and control in administrative, technical and social matters over ships flying its flag’. This includes ensuring that each ship ‘has on board such charts, nautical publications and navigational equipment and instruments as are appropriate for the safe navigation of the ship’ (Article 94(4)(a)). Where a ship falls short of the requirements the procedure to be adopted is specified as follows:

A State which has clear grounds to believe that proper jurisdiction and control with respect to a ship have not been exercised may report the facts to the flag State. Upon receiving such a report, the flag State shall investigate the matter and, if appropriate, take any action necessary to remedy the situation. (Article 94(6)).

16. This is reinforced by Article 12 of UNCLOS which allows the regulation of the right of innocent passage through a territorial sea but specifically states that:

Such laws and regulations shall not apply to the design, construction, manning or equipment of foreign ships unless they are giving effect to generally accepted international rules or standards. (Article 12(2))

17. Although a chart is required to be “adequate and up to date” (regulation 27), and must also fall within the regulation 2 definition, the SOLAS Convention does not establish an international standard for nautical charts and publications. It therefore falls within the responsibility of the flag State to determine the appropriate standard for nautical charts and publications. 

18. This is indicated by the inclusion of charting requirements under Part II of the Navigation Act, as opposed to Part IV. In general, provisions of the Navigation Act which give effect to SOLAS V fall within Part IV of the Act. Part IV contains internationally predicated safety standards, and therefore applies to both Australian and foreign flag ships.

19. The general operation of maritime conventions, and the absence of an international charting standard, appear to support the view that regulation 2 is referring to the authorisation or issue of a chart by the flag State. 

20. Furthermore, the broader application of the AHS interpretation of SOLAS V may be problematic. Australian ships which sailed in the waters of a foreign State may be required to carry charts which had been authorised or issued by the foreign State. The process of obtaining nautical charts and publications from foreign governments may be an inconvenient and time-consuming process for Australian mariners. 

The adoption of international charting standard

21. Provisions to give effect to the charting requirements of SOLAS V could only extend to Australian vessels, and foreign flag vessels which are engaged in the coasting trade or have a specified connection with Australia. As discussed above, this is because the SOLAS Convention does not establish an international standard for nautical charts and publications. The standard for nautical charts and publications imposed by individual States may also vary to a substantial degree. 

22. The most appropriate means of improving the standard of charts carried by ships in Australian waters may therefore be through the adoption of an international standard for nautical charts and publications. Australia could give effect to an international charting standard through Part IV of the Navigation Act. The regulation would be applicable to both Australian and foreign flag ships. The adoption of an international standard would provide a clearer basis for the regulation of the use of charts by both Australian and foreign flag vessels in Australian waters.

Question Two / Three

23. The interpretation of SOLAS V on the basis of the territorial principle of jurisdiction, as discussed in the answer to Question 1, supports the view that charts of Australian territory which are based on AHS material will require the authorisation of the AHS. 

24. However, as discussed in the answer to question 1, in our view, the preferable interpretation of SOLAS V is that the nautical chart or publication will be valid for use under regulation 19.2.1.4 if it has been be issued or authorised by the flag State, regardless of the source of the hydrographic material.

25. The consequence of the AHS interpretation is that States which have limited national hydrographic capacity would be required to authorise charts which covered that State’s territorial waters, even when these charts were predominately based on hydrographic material produced by other States.

26. IHO Member States should comply with the formal arrangements for the exchange and reproduction of hydrographic material recommended in the technical resolutions of the IHO (refer to resolution 3.4.2.5, 3.4.2.6 and B5.3.1). Under IHO resolution 3.4.2.4, for example, a Hydrographic Office which creates a nautical product for coastal waters over which another Hydrographic Office has charting responsibility should obtain the consent of the relevant Hydrographic Office.

27. However, the authorisation of the exchange of hydrographic material under the IHO arrangements represents a separate process to the authorisation requirement contained in regulation 2. A flag State may authorise the use of a chart which it considers of an acceptable standard, regardless of the source of the hydrographic data on which the chart is based.

Summary
28. In our view, the AHS interpretation of regulation 2 and 9 of SOLAS V is unlikely to be correct because it is based on the jurisdiction of a State over its coastal waters, rather than the jurisdiction of a State over a ship whose flag it flies. The interpretation also creates the potentially unhelpful consequence that Australian ships which are sailing in the waters of a foreign State may be required to carry charts which have been officially issued or authorised by the foreign State. The adoption of an international standard for nautical charts and publications would provide a clearer basis for the regulation of the use of charts by both Australian and foreign flag vessels in Australian waters.

29. Please do not hesitate to contact us if you have if you wish to discuss this letter or if you require anything further. This advice has been provided with the assistance of Sarah Tormey (6253 7253) and Peter Nicholas (6253 7229).



Yours sincerely

Ken Pogson

Senior Executive Lawyer

T 02 6253 7242   F 02 6253 7306

ken.pogson@ags.gov.au

Schedule A

Safety of Life at Sea Convention - Chapter V

Regulation 2 - Definitions

2
Nautical chart or nautical publication is a special-purpose map or book, or a specially compiled database from which such a map or book is derived, that is issued officially by or on the authority of a Government, authorized Hydrographic Office or other relevant government institution and is designed to meet the requirements of marine navigation*.

*Refer to appropriate resolutions and recommendations of the International Hydrographic Organization concerning the authority and responsibilities of coastal States in the provision of charting in accordance with regulation 9.
Regulation 9 - Hydrographic services

1
Contracting Governments undertake to arrange for the collection and compilation of hydrographic data and the publication, dissemination and keeping up to date of all nautical information necessary for safe navigation.

2
In particular, Contracting Governments undertake to co-operate in carrying out, as far as possible, the following nautical and hydrographic services, in the manner most suitable for the purpose of aiding navigation:

.1
to ensure that hydrographic surveying is carried out, as far as possible, adequate to the requirements of safe navigation;

.2
to prepare and issue nautical charts, sailing directions, lists of lights, tide tables and other nautical publications, where applicable, satisfying the needs of safe navigation;

.3
to promulgate notices to mariners in order that nautical charts and publications are kept, as far as possible, up to date.

.4
to provide data management arrangements to support these services.

3
Contracting Governments undertake to ensure the greatest possible uniformity in charts and nautical publications and to take into account, whenever possible, relevant international resolutions and recommendations.*
4
Contracting Governments undertake to co-ordinate their activities to the greatest possible degree in order to ensure that hydrographic and nautical information is made available on a world-wide scale as timely, reliably, and unambiguously as possible.

Regulation 19.2.1.4

2.1
All ships irrespective of size shall have:

.4
nautical charts and nautical publications to plan and display the ship’s route for the intended voyage and to plot and monitor positions throughout the voyage; an Electronic Chart Display and Information System (ECDIS) may be accepted as meeting the chart carriage requirements of this subparagraph;

IHO Resolutions

A 3.4 
Hydrographic Office Arrangements for the Exchange and Reproduction of Nautical Products
Note: 
"Products" within the context of this TR includes nautical charts and documents in analogue or digital format.

1. Noting that:


1.1 Hydrographic Offices have a need to exchange products in the interest of safety and efficiency of navigation,


1.2 Member States have rights to the products of their 
Hydrographic Offices under national and international law,


1.3 Hydrographic Offices should cooperate to meet the 
needs of their customers by ensuring appropriate availability of adequate and up-to-date products,


1.4 Hydrographic Offices should avoid creating products where another Hydrographic Office has charting 
responsibility for the waters concerned and already offers 
up-to-date products adequate for customers requirements,


1.5 Originating and reproducing Hydrographic Offices should seek to maintain good liaison, including the use of bilateral arrangements where appropriate.

The following procedures are recommended:

2. Hydrographic Offices should make use of internationally standardized products such as International (INT) Charts and Electronic Navigational Charts (ENC) of other Hydrographic Offices where these products meet their customers needs and are kept up to-date. INT charts should be adopted in accordance with the Regulations of the IHO 22 International (INT) Charts. The use of ENC should be governed by the principles of the Worldwide Electronic Navigational Chart Data Base (WEND).

3. If no internationally standardized products is available, and national products are agreed to be adequate for national and international navigation, these should be used.

4. Where internationally standardized products are not available, and where national products do not meet the requirements of its customers, any Hydrographic Office may compile new products to satisfy those needs, provided that it obtains the agreement and cooperation of all Hydrographic Offices whose agreement is required.

5. Hydrographic Offices may establish bilateral arrangements covering the exchange and reproduction of products, and other issues of mutual interest. These bilateral arrangements should meet the legal requirements regarding the reproduction of works and may include technical, financial or other terms and conditions including acknowledgement, in the published products, of all Hydrographic Offices whose material has been utilized in those products.

6. Until bilateral arrangements are in place, or where it is mutually agreed that the procedures above are not appropriate or economical, Hydrographic Offices may operate according to other procedures mutually agreed between them.

7. In order to facilitate the negotiation of bilateral arrangements, the parties may agree to seek the assistance of the International Hydrographic Bureau.

8. In circumstances where differences arise between Member States concerning bilateral arrangements, it is recommended that they consider agreeing to the use of alternative dispute resolution procedures in order to attempt to resolve those differences. See also A1.18.
Section 5 - International Charts
B 5.3 
Regulations of the IHO for International (INT) Charts
1.- It is resolved that Member States adhere to the "Regulations of the IHO for International (INT) Charts", when acting either as producers or printers of INT Charts. Particular attention should be given to the establishment of bilateral arrangements between producers and printers, which should define both the technical and the financial terms to be applied.

2.- It is resolved that the IHB, through the Chart Standardization Committee (CSC), keep the regulations under review in order to advise the IHO on their updating. Member States having proposals to update the Regulations should forward them to the Chart Standardization Committee through the I.H. Bureau.
Law of the Sea Convention

Article 94 Duties of the flag State 

1. Every State shall effectively exercise its jurisdiction and control in administrative, technical and social matters over ships flying its flag. 

2. In particular every State shall: 

(a) maintain a register of ships containing the names and particulars of ships flying its flag, except those which are excluded from generally accepted international regulations on account of their small size; and 

(b) assume jurisdiction under its internal law over each ship flying its flag and its master, officers and crew in respect of administrative, technical and social matters concerning the ship. 

3. Every State shall take such measures for ships flying its flag as are necessary to ensure safety at sea with regard, inter alia, to: 

(a) the construction, equipment and seaworthiness of ships; 

(b) the manning of ships, labour conditions and the training of crews, taking into account the applicable international instruments; 

(c) the use of signals, the maintenance of communications and the prevention of collisions. 

4. Such measures shall include those necessary to ensure:

(a) that each ship, before registration and thereafter at appropriate intervals, is surveyed by a qualified surveyor of ships, and has on board such charts, nautical publications and navigational equipment and instruments as are appropriate for the safe navigation of the ship;

(b) that each ship is in the charge of a master and officers who possess appropriate qualifications, in particular in seamanship, navigation, communications and marine engineering, and that the crew is appropriate in qualification and numbers for the type, size, machinery and equipment of the ship; 

(c) that the master, officers and, to the extent appropriate, the crew are fully conversant with and required to observe the applicable international regulations concerning the safety of life at sea, the prevention of collisions, the prevention, reduction and control of marine pollution, and the maintenance of communications by radio. 

5. In taking the measures called for in paragraphs 3 and 4 each State is required to conform to generally accepted international regulations, procedures and practices and to take any steps which may be necessary to secure their observance. 

6. A State which has clear grounds to believe that proper jurisdiction and control with respect to a ship have not been exercised may report the facts to the flag State. Upon receiving such a report, the flag State shall investigate the matter and, if appropriate, take any action necessary to remedy the situation. 

7. Each State shall cause an inquiry to be held by or before a suitably qualified person or persons into every marine casualty or incident of navigation on the high seas involving a ship flying its flag and causing loss of life or serious injury to nationals of another State or serious damage to ships or installations of another State or to the marine environment. The flag State and the other State shall cooperate in the conduct of any inquiry held by that other State into any such marine casualty or incident of navigation. 
Navigation Act 1912

Section 10 - Application of Part II

Except so far as the contrary intention appears, this Part applies only to: 

(a) a ship registered in Australia;
(b) a ship (other than a ship registered in Australia) engaged in the coasting trade; or
(c) a ship (other than a ship registered in Australia or engaged in the coasting trade) of which the majority of the crew are residents of Australia and which is operated by any of the following (whether or not in association with any other person, firm or company, being a person, firm or company of any description), namely:
(i) a person who is a resident of, or has his or her principal place of business in, Australia;
(ii) a firm that has its principal place of business in Australia; or
(iii) a company that is incorporated, or has its principal place of business, in Australia;


and to the owner, master and crew of such a ship.


Section 410A - Charts



(1) The master of a ship to which Part II applies shall not take the ship to sea, and the owner of the ship shall not permit the ship to go to sea, unless it is supplied with charts, of a suitable scale and properly corrected down to the time of sailing, necessary for use on the particular voyage about to be undertaken. 



Penalty (on master or owner): $2,000 or imprisonment for 12 months, or both.



(2) Every officer employed in connexion with the navigation of a ship to which this section applies shall have free access to the charts belonging to the ship in use during the voyage. 



Penalty, on master: $2,000 or imprisonment for 12 months, or both.
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